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OVERVIEW

[1] This décision deals with two motions. A hearing in this matter is scheduled to take
place on June 5, 2017.

Motion #1

[2] On April 28, 2017, the respondent filed a motion with the Tribunal requesting an
order biariing the applicarit frorn relying on matérials &t the hearing. Specifically, the
respondent requested that the applicant be precluded from relying on the affidavits
swoin by the applicant and the applicant's step-san, Steven Chase, (‘the affidavits”),
along with the clinical notes and records of Greenway Refirement Village. The
respondent based this request on the fact that the applicant did not serve these
materials by the deadlines orderad in the Tribunal's January 24, 2017 case conference
order.

Motion #2

[3] On the same day, the applicant filed a motion to exclude documents she received
from the respondent on April 26 and 27, 2017, which were also not served by the
deadlirie included in the same January 24, 2017 order. Specifically, the applicant
requested that, given their late service, the following documents be excluded from
admission at the hearing: the altetnative housing report #2 (dated April 25, 2017), the
existing and proposed floor plan for the applicant's current residence, the occupational
therapy file review of Starr Robfnson (dated April 25, 2017), Starr Robinsen'’s
acknowledgement of expert duty and cover letter; the affidavits sworn by Wayne
Parson and Starr Robinson, and Wayne Parson's acknowledgement of expert duty and
curriculum vitae.

[4] The applicant is also requesting a declaration that the alternative housing report
and occupational therapy report are in contravention .of the Statutory Accident Benefits
Schedule ("SABS"), along with an order for costs. However, the parties have agreed
that both of these issues should be held over and heard at the hearing.

[5] Upon hearing the submissions of the parties, the motions are denied and the
hearing is adjourned until Atigust 24, 2017,

BACKGROUND

[6] A case conference was held on January 12, 2017. At that time, the Tribunal
granted the applicant an adjourninent of the case conference as the applicant was
unavailable to participate. The case conference resumed on January 19, 2017 The
parties were unable to. settle the issues in dispute.

[7] To prepare for the hearing, the parties agreed to numerous deadlines to exchange
their respective hearing materials, including affidavits and other documents, The
applicant agreed to provide her hearing materials to the respondent by March 3, 2017.
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This enabled the respondent to complete addendum reports in a timely manner before
the hedring. The respondent agreed to provide the reports and other productions, to
the applicant on or befere March 31, 2017. These agreements werg outlined in the
January 24, 2017 order.

[8] The March 3, 2017 deadline passed and several documents from the agreed
produgtion list femdined outstanding.

[9] The parties agree that they spoke on March 17, 2017 and thiat, at that time, the
applicant advised that she was still ‘waiting for the clinical notes and records from
Greenway Retirement Village, a facility where the applicant resides. The applicant:
also admitted during that conversation, she had not provided the affidavits as per the
deadline listed on the order. The applicant admitted she had misread .

[10]1 The applicart believes that during the March 17, 2017 conversation, the
réspondent consented to the affidavits being filed with the applicant's initial
submissions that were due on April 28, 2017. The respondent denies this assertion.

[11] The clinical nates and records from Greenway Retirement Village came in two
separate lots on March 21, 2017 and March 24, 2017, and were subsequently sent to
the. respondent. Greenway Retirement. Village did not offer any reason for the delay in
forwarding these documenits.

[12] The affidavits were later sent to the respondent on Aptril 24, 2017.
SUBMISSIONS ON MOTION #1

[13] The respondent submits the applicant shouid be barred from relying on the
affidavits and ¢linical notes and records as they were not filed within the ordered
timelines. The respondent submits that the Tribunal process is supposed to he
expeditious and that the applicant is expected to be prepared to proceed to & hearing at
the time of the filling of the application. At the time the reports were authored, the
assessors only had half of the clinical notes and records to factor into their decision.
The respondent alleges if the affidavits and clinical notes and records are aliowed into
evidence, it would be prejudiced since their assessors issued reports based on
"incomplete information”. That being said, the respondent submits that the affidavits
contained allegedly new information that would change the standard by which it would
have approved or denied the applicant's claim. Had the respondent known about the
deficient level of care being delivered to the applicant by the nursing home at the time
the treatment plan had been submitted, its adjuster would have reviewed it from a
different perspective, Therefore, the respondent claims that it is unaware of the case to
which it has to respond. In addition, if the hearing is delayed, the respondent may be
faced with increased interest costs.

[14] The applicant submits that the information contained in the affidavits was not new to
the respondent. She alleges that the respondent has been aware the retirement village
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. was inadequate not from a functional perspective but from a cognitive and customer
service standpoint. The applicant submits that the respondent’s assessors did review
some of the clinical notes and records from the retirement village and has tendered a
report. Therefore, the respondent has everything they need to proceed.

SUBMISSIONS ON MOTION #2

[15] The applicant is seeking to exclude documerifs from the respondent that she.
received between April 26-28, 2017, The applicant claims that she received tweo
réports from the respondent that she did not know the respondent would rely on &t the
hearing. One report'was authored by an Occupational Therapist, and the other was an
alternative housing repoit. The applicant alieges that these repoits were conducted by-
the respondent via paper review but without the required section 44 notice to the
applicant. The applicant alleges that she has not had an opportunity to respond to
these new repoits. The appllcant argues that, if thése reporls are allowed into
evidence, she will need to seek alternative reports to respond. This will fhen result in
prejudice caused by an increase in her costs to prepare for the hearing. The applicant
asserts that these reports contravene the SABS as she had no knowledge of these
assessments and did not consent to them béeing done.

[16] The respondent claims the applicant had knowledge that these reports were going
to be authored as the case conference summary stated they were. Further, it argues
that the reports were dependant on the documents from the applicant and, since those
documents were received late, there was a delay in authoring the reports. For these
reasons, the respondent submits that the reports should be allowed in.

ANALYSIS AND DECISION

[17] Upon hearing the submissions of the parties, the motions to exclude the
dacumerits in question and proceed with the hearing ate both denled. The hearing will
be adjourned until August 24, 2017 at 9:30 a.m. in Toronto (the date was agreed to by
the parties if the hearing was adjourned).

[18] The rule and principle governing my authority to exclude documeénts are Rule 9.4
of the Licence Appeal Tribunal Rules of Practice and Progedure and the principle of
relevance. Rule 9.4 states that failure to comply with disclosure obligations as ordered
may result in the late evidence not being relied upon as evidence without the Tribunal's
consent.! Thus, | have the authority to grant consent and allow documents in as
evidence for a hearing‘ The two questions that need to be answered are: Are the
documents relevant to the issue in dispute? Should the Tribunal grant consent?

[19] The issue in dispute in this case is a request for a home modification benefit, more.
specifically a purchase of a home the applicant claims fits her ascommodation needs.
The applicant currently resides in a retiremerit home. The applicant alleges that the.

! Rule 9.4 was paraphrased as it applies to this application.
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retirement facility does not meet her coghitive impairments and that there are
deficiencies in the level of custerner setvice.

[20] The parties agree they do not want to adjourn the hearing. However, bath parties
allege they are prejudiced by the late submission of documents. Both pariies argue
that, if the documents are allowed into evidence, they would need an adjournmerit of
the hearing in order to provide responding/rebuttal evidence. \

[21] Upon reviewing the sibmissions, 1 find that all of the documents in question for
these rriotions are relevant to. the issues before the Tribunal. The affidavits and clinical
notes and records speak to the very heart of the issue in this case. Even the
respondent in its. submissions deem them as “highly relévant” informationi. | find that the
alternative housing report and occupational therapy report provided by the respondent
are also relevant. The reports highlight altemative housing options based on the
injuries sustained from the accident.

[22] Given their relevance to the issues in dispute, should | congent to the admission of
these documents into evidence?

[23] The parties have not raised any specific argument or have highlighted any
prejudice that would prevent me from granting the consent. Any prejudice flowing from
my consent to allow the disputed documents into evidence have been dealt with in the
below paragraphs. As such, undér Rule 9.4, | grant the conserit of the Tribunal to allow
the documents into the hearing.

[24] Both pattiss have submitted that, if the documents in question are allowed into the
hearing as evidence, they would require an adjoumment of the hedring dates.
Therefore, | am adjourning the hearing.

[25] THe applicant claims the alternative housing report and the occupational therapy
report were conducted in contravention of the SABS. The parties at the hearing may
miake subrnissions on whether the reports were in contravention of the SABS arid the
weight the' hearing adjudicator should give the evidence.

[26] In order to remedy any potential prejudice to the respondent, the parties should be

prepared to argue at the hearing; if and when the interest costs should cease.

ORDER:

1. The motions of the applicant and the respondent are denied. The following
documents will be admitted into evidence:

a. The clinical notes and records from Greenway Retirement Village;

Received Time Jul. 21, 2017 2:45PM No. 8497



Jul. 21,2017 2:58PM CAMPIST LAW No. 7213 P,

8

b. The affidavits from the applicant and Steven Chasé sent on April 24, 2017 to
the réspondent;

c. The occupational thérapy report by Starr Robinson, the alternative housing
report #2 (dated April 25, 2017), the existing and proposed floor plan for the
applicant's current residence, the occupational therapy file review of Starr
Robinsan (dated April 25, 2017), Starr Robinson’s acknowledgement of
expert duty and cover letter, the affidavits sworn by Wayne Parson and Starr
Robihsoh, @nd Wayne PRarson’s ackriowledgement of expert duty and
curriculum vitas.

2. The haaring scheduled for June. 5, 2017 is adjourned until August.24, 2017,

Released: July 7, 2017

Chloe Lester, Adjudicator
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